Electronically Filed

8/3/2020 1:16 PM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Brad Thies, Deputy Clerk

IN

THE SUPREME COURT OF THE STATE OF IDAHO

MARK RADFORD, an individual, and
J.

RADFORD CATTLE, LLC, an Idaho limited
liability

company,
Plaintiffs-Counterdefendants-

Docket N0. 473 64-20 1 9

Respondents,

Bingham County District Court
CV—2017—1940

VS'

JAY VAN ORDEN, an individual,
SEVEN J. RANCHES, INC.,

and

Defendants-Counterclaimants—
Appellants.

APPELLANTS’ REPLY BRIEF

Appealed from the

District

Court 0f the Seventh Judicial District 0f the State 0f Idaho,

In the for the County 0f Bingham

Honorable Darren B. Simpson,

District Judge, presiding

Gary L. Cooper
D. Oborn
Cooper & Larsen

Lee Radford
Jon A. Stenquist
Robert J. Couch

151 North 3rd Avenue, Second Floor
P. O. Box 4229

Parsons Behle & Latimer
350 Memorial Drive, Suite 300
Idaho Falls, ID 83402

J.

Pocatello,

ID 83205-4229

Attorneys for Defendants—Counterclaimants-

Appellants

Attorneys for Plaintiffs-Counterdefendants

Respondents

TABLE OF CONTENTS
Page

INTRODUCTION
II.

RESPONSE TO RESPONDENTS’ STATEMENT OF FACTS
Fence Cutting
UILUJUJ

Overgrazing and

AUMS

No Evidence 0f a single, lawful fence enclosing Outlet Ridge
No evidence 0f proper notice t0 Seven J as required by Idaho Code
Section 35-103
III.

O\

ARGUMENT
a.

The

District court erred in holding that

Respondents had standing t0

pursue damages for the bulldozer cut because they were not the

title

owners 0f the subject property when the damage occurred and the

Thompsons did not

suffer

any damages so there was not a valid claim

they could assign t0 the Respondents.

Damages

for the cut

made by Jay Van Orden should not be awarded

because Respondents’ expert testiﬁed that his opinions were only
preliminary opinions and that they were not reasonably certain.
Plaintiffs did not

meet

their

burden

10

t0 establish that all requirements

of Idaho Code section 35-103 because there was n0 evidence introduced
that

Radford and Seven

were enclosed by one fence.
discretion in awarding attorney fees and fees

J properties

The trial court abused its
on appeal.
The District Court did not err in determining that there was n0 overgrazing and thus no basis damages arising from the trespass 0f cattle.
The District Court correctly determined that a gate be installed Where
the pole fence intersects the “orange” road 0n the southern border 0f
Radford’s property.
IV.

13

17

18

19

CONCLUSION

21

ii

TABLE OF CASES AND AUTHORITIES

PAGE

CASES
Atwood v Smith, 143 Idaho
Borah

Drug

110, 114, 138 P.3d 310,

314 (2006)

15

McCandless, 147 Idaho 73, 77, 205 P.3d 1209, 1213 (2009)

v.

Testing Compliance G111,

LLC v. DOT Compliance Serv.,

21

161 Idaho 93,

106, 383 P.3d 1263, 1276 (2016)

Foley

16, 17

Grigg, 144 Idaho 530, 533, 164 P.3d 810, 813 (2007)

v.

Griﬂﬁh

v.

8

Clear Lakes Trout C0., 143 Idaho 733, 741, 152 P.3d 604, 612 (2007)

Idaho Gold Dredging Corp.

v.

12

Boise Fayette Lumber C0., 54 Idaho 765, 37 P.2d 407,

409 (1934)

JBM LLC v.
Jones

Koch

7

Cintorino, 159 Idaho 772, 776, 367 P.3d 167, 171 (2016)

8

Stoddart, 8 Idaho 210, 67 P. 650, 652 (1902)

v.

Canyon

v.

Mueller

v.

Hill,

Cly.,

8

145 Idaho 158, 162, 177 P.3d 372, 376 (2008)

16

158 Idaho 208, 213, 345 P.3d 998, 1003 (2015)

Pioneer Irr. Dist.

v.

7, 8, 10,

City ofCaldwell, 153 Idaho 593, 600, 288 P.3d 810, 817

19

(2012)

Porter

v.

Turcott

18

Bassett, 146 Idaho 399, 406, 195 P.3d 1212, 1219 (2008)

13, 14

Estate ofBates, 165 Idaho 183, 190, 443 P.3d 197, 204 (2019),
reh’g denied (June 25, 2019)
v.

Walter E. Wilhite Revocable Living

Tr. V.

19

Nw. Yearly Meeting Pension Fund,

128 Idaho 539, 549, 916 P.2d 1264, 1274 (1996)

19

OTHER
75 Am.Jur.2d Trespass

10

§ 19 (2007)

Idaho Code section 12-120(1)

17

Idaho Code section 35-101

13

Idaho Code section 35-102

13

Idaho Code section 35-103

1, 6,

13, 15, 16, 17,

22

Idaho Code section 55-102

7

Idaho Code section 55-402

7

Idaho Code Title 55

7

iii

Idaho Code Title 55 Chapter 4

Restatement (Second) of Contracts

§

336(1) (1981)

iv

INTRODUCTION

I.

In this appeal, the Appellants, Jay

have raised six

(Seven

J),

1.

Whether the

(6) issues.

Van Orden (“Van Orden”) and Seven J. Ranches,

Those issues

are:

District court erred in determining the

claim against Jay

Inc.

Respondents had standing

to bring a

for damage to property when the Respondents did not own
damage occurred and pursued their claim based on an

Van Orden

the property at the time the

assignment from the prior property owner.
2.

Whether the District court erred in awarding damages for property damage when the
damages were based 0n testimony from an expert that testiﬁed that his opinions on
damage calculations were not offered t0 a reasonable degree 0f certainty in his ﬁeld and
where he stated that his calculations of damages were just a step above a guess.

3.

Whether there was sufﬁcient evidence

that the parties’ properties

were enclosed by a

warranted requiring Seven J t0 pay for half of a partition fence
under Idaho Code section 35-103.
single, legal fence that

4.

District court erred in awarding damages for a fence that was paid in part by
Radford Cattle, LLC When Radford Cattle does not have a valid claim against Seven J
because it did not own the property adj acent t0 the Seven J property and there is no
evidence Mark Radford ever had to pay the amount invoiced t0 Radford Cattle, LLC.

5.

was sufﬁcient notice to Seven J as required by Idaho Code section 35-103
When a letter that was sent stated that separate more detailed notice would be sent to
Seven J. Ranches, Inc. but there is n0 evidence that any such notice was sent.

6.

abused his discretion in determining that Respondent was the
prevailing party and that the fees awarded were reasonable.

Whether the

Whether

there

Whether the

District judge

Van Orden and Seven J asked that the
in the

law and due

District court

be overturned on these issues due

to insufﬁcient evidence to support the

to errors

ﬁndings as was demonstrated in the

Appellants’ opening Brief and again below.

In Respondents’

Cattle,

t0

LLC

and Cross-Appellants’

Brief,

Mark Radford

(“Radford”) and Radford

(“Radford Cattle”) raise two additional issues 0n appeal. Those issues pertain only

Van Orden, and

are restated as follows:

Appellants’ Reply Brief -

1

1.

Whether the

District

Court correctly determined that there was n0 trespass damages for

overgrazing because the Idaho Department of Lands Resource Supervisor Heath
Hancock’s undisputed testimony is that the Homer Basin Unit was not over-grazed
20 1 7.

2.

District Court was correct in requiring a gate at the juncture 0f the “orange”
“pole”
fence at the southern border 0f Radford’s property identiﬁed as Parcel D
road and
because Van Orden was entitled t0 use the “orange” road as a point 0f ingress and egress

Whether the

pursuant t0 Acquired

The

in

District

Road Easement AE800013 (Def EX

Court was correct when

it

ruled in

Van Orden’s

6).

favor 0n both 0f these issues.

As

it

pertains to the ﬁrst issue in the cross—appeal, Radford did not ever pursue a claim for unjust

enrichment separate from a claim of trespass by overgrazing. There
unjust enrichment in the Second

arguments claim that
Orden’s

cattle

Amended

is

n0 separate claim

Complaint. R. pp. 103-24. Radford’s closing

Van Orden was unjustly enriched by overgrazing by trespass 0f Van

and not by any beneﬁt conferred 0n Van Orden by Radford. Thus,

More

trespassing claim and not an unjust enrichment claim.

this is a

importantly, the undisputed

testimony from Idaho Department 0f Lands Resource Supervisor Heath Hancock

Homer Basin Unit was never overgrazed in 2017. As
ﬁnding there was n0 damage

As

it

in

was

that the

correct in

2017 from overgrazing.

that

Van Orden had the right t0

Plaintiff’s Exhibit 50. R. pp. 354-55.

right to use the road arises

Def EX

6.

use the “orange road” as identiﬁed in

That ﬁnding has not been challenged in the cross—appeal.

from the Acquired Easement No. AE800013, Which

easement granted by Radford’s predecessor in
(“IDL”).

such, the District Court

is

pertains to the second issues in the cross-appeal, the District Court found that

Radford had conceded

The

for

interest to the

is

an

Idaho Department of Lands

Paragraph 5 0n page 3 of the Acquired Easement

states that

it is

for the

purpose 0f ingress and egress, moving livestock t0 and from the IDL’S lands and for other
purposes.

The

District

Court determined that Radford had placed a “pole” fence 0n the southern

Appellants’ Reply Brief - 2

border 0f his property that obstructs the “orange” road and that

“orange” road

at his border,

if

allowed t0 obstruct the

Radford would essentially cut off access agreed

Easement No. AE800013. R. pp. 459-61. As such, the

District

over that property identiﬁed as the Brockman Ranch, 0r

Acquired

Court required Radford to

construct a gate where the pole fence crosses the “orange” road.

any jurisdiction over the owners 0f the neighboring property,

t0 in the

it

The

District

Court did not assert

did not grant any easement rights

make any

determination that

has a right t0 use the “orange” road over the Brockman Ranch property. R.

p. 35.

The

Van Orden
District

Court correctly held that the pole fence was an impermissible interference with the Acquired

Easement without imposing on the

rights

of any non-parties.

RESPONSE TO RESPONDENTS’ STATEMENT OF FACTS

II.

Van Orden and Seven J reincorporate

the Statement 0f Facts contained in the Appellants’

Brief and that Will not be reproduced herein. However, there are issues with Radford’s and

Radford Cattle’s Statement 0f Facts

that will

be addressed below.

Fence Cutting

Van Orden has never denied that he

cut fences

prevented him from using the Acquired Easement N0.
crosses Radford’s property. However, as found

by

When he encountered locked
AE800013 along

the District Court,

own

locks 0n the gates. R. p. 42.

since 1991 and there

them

the “orange” road that

Van Orden repaired the

fences he cut after an August 28, 2018 hearing before the District Court
t0 include his

when he was permitted

Van Orden had been using

had not been any locked gates

until

gates that

the “orange” road

he encountered them in 2017 and cut

in order t0 get his cattle through. Tr. pp. 799: 16-802222.

Van Orden

cut the fence only after

encountering a locked gate after using the road for sixteen years Without ever encountering a

locked gate before and having rights to use the road pursuant t0 Acquired Easement No.

Appellants’ Reply Brief - 3

AE800013.

Tr. pp. 799:

was a fence

that

move that

1

6-802z22.

As

well,

Radford

failed to

mention that one 0f the cuts fences

Radford had constructed in trespass on IDL ground and Radford was required

fence. Tr. p. 802223-803zl6; R. p. 47-49.

Overgrazing and

AUMs

Radford claims

that

it is

a fact that

Van Orden placed more

“the State land could support.” Resp. Brief p.

7.

This

is

cattle in

Homer Basin than

based 0n Radford’s testimony about

many cattle he and Matt Thompson counted in Homer Basin. Radford

did check the brands 0n the cows he counted but at

remembers

that there

He

300:20-302:15.

they belonged to

were

testiﬁed that he does not

Van Orden.

could have belonged to Matt

were able

to get into

Basin Unit, meaning that

all

fence. Tr. pp. 302: 1 6-303 :9.

testiﬁed that his

determine

As

1

lease.

AN ”AUM”

how many were

actually

well, the “facts” about

that the

fence that supposedly enclosed the

Thompson

that his estimate

is

0n Radford’s property.

AUMsl

n0 evidence

is

Homer

may not have been under the

also testiﬁed that he gave an

was “give 0r take a hundred.” He

an animal unit per month.

Appellants’ Reply Brief - 4

Tr. pp.

43220-4343.

based 0n Mr. Radford’s reading 0f the

in the record that

Radford testiﬁed he learned about
is

get into the

most accurate estimate was only 100-150 cow-calf pairs and of those he did not

leases With IDL. There

IDL

some of the

at least

Matt Thompson testiﬁed

the cattle that he observed in that area

number 0f cattle he saw and

He

He just assumed that

Thompson because Thompson’s cows could

control of Van Orden. Tr. p. 436:25-437217. Matt

estimate 0f the

cows.

Radford even testiﬁed that

Homer Basin through the

Orden.

brands on the cows he counted. Tr. pp.

know who owned the

Tr. p. 30229-15.

Van

he could not remember the brands but

at least three or four different

Homer Basin Unit through the
cattle

trial

how

did count cattle 0n several

occasions but did nothing t0 verify that the cattle he was counting belonged t0

cattle

t0

Van Orden’s

Mr. Radford has ever administered an

AUMs from talking t0 IDL employees.

Tr. pp.

who

156:23-15723. Heath Hancock, a Resource Supervisor With IDL,

managing grazing and crop
trial.

Tr. pp. 529: 14-53

1

:

leases,

and

Hancock

1.

testiﬁed that

records 0f when and Where he places cattle on
testiﬁed that he and other

IDL

Van Orden’s

in particular

IDL has

IDL

is

responsible for

grazing leases testiﬁed at the

not required

Van Orden t0 keep any

57425-57520. However, he

land. Tr. pp.

staff members spent a signiﬁcant

amount of time

in the

Homer

Basin Unit in 2017 t0 ensure compliance with the leases in that area. Tr. pp. 616:22-618:15.

was

in the

Homer Basin

by Van Orden
testiﬁed that

in the

area at least bi-weekly in 2017 and that there

Homer Basin Unit.

Van Orden’s

Tr. pp.

were amended

leases

2011 and

his leases

all

conjunction as part 0f a larger rotation system. Tr. pp. 620: 1-621 :1

managed together

are Defendants’ Exhibits 1A, 1B,

1C and 1D.

1.

AUMs,

Van Orden’s

grazing period and

t0

well, he

be managed in

leases that

were

were not managed based 0n

Tr. pp. 620:15-24;

AUMS.

63 1 :9-

Tr. p. 627:21-24.

The

number of stock were not ﬁxed but were ﬂexible and Van Orden

could be allowed t0 exceed the

N0 Evidence

leases

The

were

As

Tr. pp. 63129-63327. Thus, the

AUMs could not be determined by the terms 0f any individual lease.
63327. In fact, Mr.

was not any overgrazing

617:24-618: 15; 628:23-629: 17.
in

He

AUMs if the vegetation permitted.

Tr. pp. 624:16-625:15.

0f a single, lawful fence enclosing Outlet Ridge

Radford alleges that Outlet Ridge
the majority 0f the

Seven

is

enclosed by a fence. Plaintiffs’ Exhibit 57 shows that

J property lies within the Outlet

extends outside 0f that pasture. There was no testimony at

Ridge pasture although some 0f it
trial

about any fence surrounding the

Outlet Ridge pasture 0r that a single, lawful fence enclosed both the Radford and Seven J

properties.

There was n0 testimony that any fences in the Outlet Ridge pasture are considered

“legal” 0r “lawful” fences.

The

Ridge Unit had a fence around

Appellants’ Reply Brief - 5

District

it.

Court relied on several maps to determine that the Outlet

However, no testimony was ever

elicited

about that fence or

its

nature.

The

District Court’s

property. R. p. 364.

As

own ﬁnding

is

that the fence did not fully enclose the

well, the District Court could not infer that

Seven

J

any fence around the Outlet

Ridge Unit was a legal fence based 0n the testimony about the fence around the Homer Basin
Unit because Matt Thompson testiﬁed that the
the fence that enclosed the

Homer Basin Unit,

cattle

thus

it

were able

Homer Basin through

to get into

was not a lawful

fence. Tr. pp. 436:25-

437:17.

N0

evidence 0f proper notice t0 Seven J as required by Idaho

The only
letter

actual written notice to

identiﬁed as Plaintiffs’ Exhibit 53.

2017 but no such notice was admitted
t0 the

October 2017

letter. Pls’

reference Seven J land at

Orden from IDL

all.

EX

is

was

sent t0

notices both address

October 2017

the October

is

Seven

May 3,

letter.

IDL

There

is

“A

separate,

n0 evidence

more

2017, that

However,

it

is

addressed t0

does not address Seven J

Appellants’ Reply Brief - 6

Seven

[J]

and more detailed notice was ever

recollection 0f a separate notice being sent.

Van

only evidence of any actual written notice

detailed notice will be sent t0

that this separate

J in April

land and do not

addressed to Seven J from Radford or his attorney. However, the October 17, 2017
represents that

2017

There are several undated notices attached

also a letter dated

letter is the

section 35-103

Radford can identify

alleged that notice

The undated

that is attached to the

property either. The October 17, 2017

It is

J that

into evidence.

53.

There

Seven

Code

letter

as well.” Pls’

sent.

EX

73.

Radford had n0

III.

ARGUMENT

The District court erred in holding that Respondents had standing t0 pursue
damages for the bulldozer cut because they were not the title owners 0f the
subject property when the damage occurred and the Thompsons did not
suffer any damages so there was not a valid claim they could assign to the

a.

Respondents.
Radford argues

that trespass claims in Idaho are assignable

based 0n Idaho Code section

55-402. Title 55 deals with real and personal property. Section 55-102 deﬁnes personal property
as

“Every kind 0f property

“Personal Property.” There

that is not real is personal.”

is

Chapter 4

is

speciﬁcally entitled

nothing in section 55-402 that indicates that

it

applies t0 real

property.

More

importantly, Idaho precedent clearly establishes that a plaintiff must hold

damage occurs

the trespass

in order t0 pursue a trespass claim.

Mueller

v.

Hill,

title

When

158 Idaho 208,

213, 345 P.3d 998, 1003 (2015):

[O]ne having n0 legal title t0 real estate, either in whole, 0r a reversionary interest
therein, cannot be damaged by the destruction 0f buildings 0r trees, 0r any 0f the
appurtenances thereon or there-unto belonging, because he has no interest in the
land.

Radford and the District Court rely on Idaho Gold Dredging Corp.

v.

Boise Fayette Lumber C0.

54 Idaho 765, 37 P.2d 407, 409 (1934) which was a nuisance case and not a trespass case.
Radford argues

that both arise out

of a Violation of a property

right.

However, 81 years

later the

Idaho Supreme Court in Mueller analyzed trespass claims and stated unequivocally that a party
that has

no

legal title t0 real estate cannot

be damaged by the destruction 0f trees or any of the

appurtenances thereon 0r belonging t0 the land because he has n0 interest in the land. Mueller,

158 Idaho
title

t0

at

what

213, 345 P.3d at 1003.

is

It is

not disputed in this case that the

now the Radford property when Van Orden made

Thompsons held

the cut t0 the property With his

bulldozer. Thus, Mueller clearly applies and Radford and Radford Cattle have

Appellants’ Reply Brief - 7

legal

no standing

t0

,

bring the trespass claim for the

possession 0f the property

damage caused by the

When

the cut

cut because they did not have legal

that

As
Thompson

damage

to the land itself could

well, there

was nothing

stated that if an assignment can

Thompson t0

damage because 0f the

assign because she and the

cut.

The Idaho Supreme Court has

Cintorino, 159 Idaho 772, 776, 367 P.3d 167, 171 (2016). Ifthe assignor could not

Contracts § 336(1) (1981)); Jones
that respect in the shoes

v.

Id. (quoting

Restatement (Second) 0f

Stoddart, 8 Idaho 210, 67 P. 650, 652 (1902) (“He stands in

of his assignor.”). “[A]n assignee takes the subject 0f

the assignment With all the rights and remedies possessed

v.

claim for trespass

be made, the assignee only aquires the rights of the assignor.

pursue a claim, the assignee cannot pursue the same claim.

Foley

if the

be transferred to a third party.

for Shirley

Estate did not suffer any

JBM LLC v.

stated

Mueller could not recover for damage t0 a tree because he was not the

owner 0f the property would be completely undermined and meaningless
that causes

or

was made.

While Mueller did not involve the assignment of a trespass claim, the holding and
law for the holding

title

by and

available t0 the assignor.”

Grigg, 144 Idaho 530, 533, 164 P.3d 810, 813 (2007) (emphasis in original). In this

case, neither Shirley

Thompson nor the Ted Thompson

estate suffered

any damages. The

purchase price of the property sold t0 Radford was not affected because of Van Orden’s conduct.

Radford never sued the Thompsons and based 0n the terms 0f the Purchase and Sale Agreement
he could not have because he did not provide written notice as required and he purchased the
property “as is” after the road had already been cut by

Van Orden. The Thompsons never paid

anything t0 Radford t0 compensate him for the damage t0 the property that occurred before he

purchased

it.

As

well, there

is

n0 evidence

that

Van Orden’s conduct interfered with the right t0

exclusive possession, especially given the fact that the

Appellants’ Reply Brief - 8

Thompsons had given Van Orden

permission t0 be on their property until

it

was sold

t0 Radford. R. p. 371. Thus, if the

did not suffer any damages because 0f Van Orden’s conduct, there

Van Orden that

was not a valid claim

against

could be assigned and then pursued by Radford because there was not claim that

could be pursued by Shirley

Radford argues

Thompson

that as a matter

prevent a trespasser from avoiding
prevent this from happening. That

Radford opted

Thompsons

Estate.

of public policy a trespass claim should be assignable t0

liability.

is

Ted Thompson

or the

However, the mechanism

is

already in place to

why the Purchase Agreement in this

t0 inspect the property,

he was purchasing

it

as

is.

case speciﬁed that if

Radford testiﬁed that he had an

agreement with Matt Thompson that the Thompsons were not to lease the property before

it

was

purchased by Radford because Radford was worried that somebody would come in and d0

“damage
and the

t0 the property” before

fact that

it

was purchased.

Tr. p. 22629-22. In spite

Van Orden had been using the Thompson Property

through 2015, Matt

Thompson never told Van Orden

or that the property

was under

that

that the lease

of that agreement,

since the early 19905

had been terminated

contract with Radford. Tr. pp. 415:24-416:20.

he made the cut in the summer of 2016.

Tr. pp. 768:1-21;

in

2016

Van Orden testiﬁed

771 :4-773:22. Radford claims he

inspected the property in June 2016 and then never went back to the property before closing 0n
the property in January 2017, even though he

the property before he purchased

Agreement, Radford elected
that

p.

Tr. pp. 212:24-213z9.

t0 inspect the property

needed correcting and the

108-1 14 at 109. Radford

it.

seller

As

part of the Purchase

and give written notice

and Sale

t0 the seller

would have an opportunity t0 make the

knew When he

“acceptance of the condition 0f the

of items

corrections. D. EXS.

closed 0n the property in January 2017 that his

PROPERTY is a contingency 0f this Agreement.” D.

Exs. p. 108-1 14 (emphasis in original). This
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had been worried someone might enter and damage

is

not a case Where a nefarious or even random

trespasser entered property With the intent t0

on property owners

to protect their property interests

before they purchase
a claim against the

d0

damage

it

0r they are purchasing

Thompsons

it

it.

The law

as

it is,

and for purchasers

places the responsibility

t0 inspect property

“as is.” Radford’s proper recourse

was

believed he did not get the beneﬁt 0f his bargain.

if he

t0 pursue

He

did not

that.

Finally, the cut

relies

made by Van Orden does

not constitute a continuing trespass. Radford

on Mueller and the Restatement (2d) of Torts

Orden

is

failure to

for the proposition that the cut

made by Van

a continuing trespass. The Restatement deﬁnes a continuing trespass as an “actor’s

remove from land

in the possession

of another a structure,

chattel, 0r other thing

Which

he has tortuously erected 0r placed 0n the land constitutes a continuing trespass.” However,

Orden cut the land With
fact there is

removed

his bulldozer.

no allegation

soil

that

He

Van Orden

did not erect a structure that he then

left

and vegetation with a bulldozer

left

0n the

Van

land. In

anything that has t0 be removed. Instead he
that did not

impact the value 0r impede the

possession of the land. The Mueller decision speciﬁcally pointed out that removal of a tree
constitutes an injury t0 the land. Mueller, 158 Idaho at 215,

Am.Jur.2d Trespass

§

19 (2007)).

place anything on the land. There

road.

He testiﬁed that he

road. Thus, there

b.

is

at

Van Orden removed vegetation and
is

no evidence

that

Van Orden was

1005 (citing 75

soil.

He

did not erect or

attempting to construct a

could not get his bulldozer out without making the cut t0 an existing

no continuing

Damages

345 P.3d

trespass.

for the cut

made by Jay Van Orden should

not be awarded because

Respondents’ expert testiﬁed that his opinions were only preliminary
opinions and that they were not reasonably certain.

The damage
sustain the

calculations offered

by

Plaintiffs’ expert are

award 0f $72,175 as determined by the
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purely speculative and cannot

District Court.

Radford essentially argues

that

“reasonable certainty” has n0 real meaning
actually used

by an

expert.

The

District

when

evaluating damages

When that phrase

Court found Mr. Naylor was a credible Witness

is

When

providing damage amounts but then completely disregards Mr. Naylor’s testimony that his

damage

calculations are not reasonably certain. R. p. 339.

The

District

Court determined that

Naylor was merely using the language 0f defense counsel When he testiﬁed

where not “reasonably
speciﬁc meaning that

certain.”

is

However, the phrase “reasonably certain” does not have a

unknowable 0r

easily misunderstood

by an expert such

Mr. Naylor himself raised the issue 0f his opinion not being reasonably

which was admitted
and

that

it

that his calculation

as Plaintiffs’ Exhibit

22

states

0n page 5

that

it is

certain.

as

Mr. Naylor.

His opinion,

only a preliminary opinion

“does not represent a bid.” That raised the issue 0f why that was indicated in the

preliminary opinion and Mr. Naylor testiﬁed as follows:

Q.

You

indicate that this opinion does not represent a bid.

A. Yes.

Q.

What do you mean by that?

A.

A bid would require a detailed design in order t0 have a more precise

assessment of cost and

Q. So

if

activities.

one were to develop a reasonably certain amount, that would be a

bid?
A. Yes.

Q.

And yours is

A. That

Tr. p. 495:1 1-22.

offered

it is

not reasonably certain because

it's

not a bid, correct?

is correct.

As

by his ofﬁce

well,

Mr. Naylor’s preliminary opinion was not even the ﬁrst opinion

t0 repair the cut. Defendants’ Exhibit

30 was also admitted and

it

states that

a “cost estimate” for the “Radford Slope Repair” for a total cost range 0f $23,000 t0

$50,000.

As

explained in more detail in Appellants’ Brief, there

$80,000 between the two preliminary opinions.
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is

a difference 0f nearly

After testifying that his preliminary opinion was not reasonably certain on cross

examination, Radford’s counsel had an opportunity t0 allow Mr. Naylor t0 explain that
statement. Naylor then testiﬁed as follows

Iwanted

0n

redirect:

and cost opinions are quite typically done at
and often they're designated by class, from Class 1,
Which is a very precise cost estimate up to Class 5, Which is -- it's a little better
than arm waiving. This is more like -- 0n the order of what I would call a Class 4
t0 clarify that cost estimates

different scales.

So

there's --

cost estimate.

Tr. p. 52529-15.

Mr. Naylor classiﬁed his preliminary opinion as being one step above “arm

waiving.” Mr. Naylor never testiﬁed that he did not understand what “reasonably certain” meant

when he

testiﬁed that his preliminary opinion

was not reasonably

certain.

does not require a precise cost estimate such as Mr. Naylor’s Class

was not considered reasonably

certain

by Naylor and

there

1

While the case law

estimate, a Class 4 estimate

was n0 evidence

that a Class 2 or 3

estimate could not have been performed in this case t0 take the preliminary opinion out 0f the

realm 0f speculation. Naylor concluded his testimony by saying the “damage,

be minimal in that
It is

it

would

restore itself in a relatively short

amount 0f time.”

Naylor’s opinion that the damage was minimal and would restore

time. His opinion has t0 be speculative if he testiﬁes at one time that

and $149,000

to repair the

damage and then

restore itself over a short period

(2007).

.

..”

Griffith

v.

have

t0

Tr. p. 527: 14-16.

a short amount 0f

Will cost

between $69,000

minimal and would

Clear Lakes Trout Ca, 143 Idaho 733, 741, 152 P.3d 604, 612

The testimony from Naylor

1,

is

establishes that his opinion

if he

was only a preliminary opinion

would have prepared an

actual bid 0r

2 0r 3 estimate instead 0f his Class 4 preliminary opinion. The expert’s testimony
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t0

be proved with whatever deﬁniteness and accuracy

and could have been much more deﬁnite and accurate
a Class

damage

it

me, appeared

0f time.

“Compensatory damages
the facts permit.

testiﬁes that the

itself in

t0

is

that his preliminary opinion

have prepared a

bid.

was not reasonably

certain

and

that

could have been

it

if

we would

Thus, damages in this case are speculative and should not have been

awarded because the circumstances of this case permitted a more accurate and deﬁnite estimate.
Plaintiffs did not meet their burden t0 establish that all requirements 0f
Idaho Code section 35-103 because there was n0 evidence introduced that
Radford and Seven J properties were enclosed by one fence.

c.

In order for Idaho

Code

section 35-103 t0 apply, adjoining parcels 0f land

enclosed by a single, lawful fence. LC. § 35-103; Porter
1212, 1219 (2008). There

Radford and Seven

v.

Bassett, 146 Idaho 399, 406, 195 P.3d

was n0 testimony offered regarding any fence

J properties.

The

District

must be

that enclosed both the

Court found that maps that were submitted in

evidence showed an existing fence enclosing the Outlet Ridge Unit, but that those fences only
enclosed part 0f the Seven J property. R.

p. 366.

reviewed closely, there are obvious areas where

More
it

importantly,

shows no fence

line

Unit. For example, in Plaintiff” s Exhibit 46, the Outlet Ridge Unit

are

two areas along the north part of the Outlet Ridge Unit where

Thus, this

map shows

enclosed. Pls

As

EX

that at the

was no testimony that

0n the maps

shows no existing
J properties

still

exists 0r did exist at

fence.

were not

Code

it

maps was

any time relevant

must be enclosed by a lawful

the condition 0f the subject fence 0r that

deﬁnition of a lawful fence as described in Idaho

among

highlighted in green. There

the fence the District Court identiﬁed in

stated in Porter, the parcels of land

was no testimony 0r ﬁnding about

require,

it

around the Outlet Ridge

end of July 2018, the Radford and Seven

single fence 0r that the fence referenced

As

is

are

46.

well, there

to this case.

when those maps

fence. There

satisﬁed the

sections 35-101 and 35-102,

Which

other things, that fences or natural barriers used as fences must be able t0 turn

stock away. Matt

Thompson

Appellants’ Reply Brief - 13

testiﬁed that cattle were able to get through the fence enclosing the

Homer Basin Unit.

Tr. p. 436:25-437: 17. Thus,

are considered, the undisputed testimony

there

is

even

that cattle

is

testimony about the fences in the area

if the

Where able

t0 get

through the fences. Thus,

not even circumstantial evidence in the record establishing that the fences in the Outlet

Ridge Unit that

partially enclosed the

Again, part 0f the requirement

Seven

is

J property constituted a single, lawful fence.

that the adjoining parcels

fence. Porter, 146 Idaho at 406, 195 P.3d at 1219.

Matt Thompson again testiﬁed

one fence but “some fences that have been there before
testimony refutes that there

is

0f land be enclosed by “one”

my time.” Tr.

p.

that

it is

not

374:22-23. Thus, his

a single, lawful fence but several fences that have been there for a

signiﬁcant period 0f time Without any testimony about their condition.

As
Seven

J as the

would be

sent.

Respondents represented

The obligation

arises after written notice

Exhibit 53. This

is

was

for

Seven

received.

came from a May

was

to

J

Seven

t0 construct half of the

The only notice

that is part

3,

2017

letter

J.

Page seven of that

from IDL

t0

Van

letter

Orden. There

sent in April 2017. There are undated notices regarding

do not reference Seven
October

17,

2017

and more detailed notice

J that a separate

Ranches

t0

boundary fence only

0f the record

is Plaintiffs’

a letter dated October 17, 2017, from Radford’s attorney t0 IDL, Gary

Cooper, and representatives of Seven
J

had been proper notice

well, the District Court erred in determining that there

letter.

J property at

The

May 3,

ground that Radford either owns 0r

all.

The

2017

leases.

May 3,

letter

“A
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separate,

more

is

no mention of any notice

that

land that are attached, but those

letter is

attached as Exhibit

only addressed fences between

C

to the

IDL ground and

There are n0 references t0 fences 0r requirements t0

fence between Seven J and Radford properties.

counsel then states that

2017

IDL

claims that the notice to Seven

The October

17,

20 1 7

letter

detailed notice will be sent t0

from Radford’s

Seven

[J]

as well.” Pls’

EX

73. There

is

no evidence

that this separate

had n0 recollection 0f a separate notice being
Seven
addressed

J raised the issue

at all

six

is

Seven

was

for

Seven

J but then also take

asserting a right, t0 the detriment 0f another party,

Atwood v.

J t0 construct

that the

sent t0

October

Seven
17,

J.

2017

At

Which

is

which “prevents a party from

inconsistent With a position

Smith, 143 Idaho 110, 114, 138 P.3d 310, 3 14 (2006) (citation and

trial

letter

and 0n appeal, Radford changed

was

start to

more speciﬁc notice

his position

and represented

Code

section 35-103.

the only notice required under Idaho

This caused a disadvantage t0 Seven J

of the fence would not

portion 0f the

advantage of the siX-month time

quotation omitted). Radford represented t0 Seven J that additional and

would be

its

received. Radford cannot represent that

the very purpose 0f the doctrine 0f quasi estoppel,

previously taken.”

Radford

sent.

month time frame

fence did not start t0 run until proper notice

period. That

sent.

0f quasi estoppel in Appellants’ Brief. That argument was not

by Radford. The

additional notice Will be sent to

and more detailed notice was ever

who

could anticipate that the time t0 construct

run until the separate and more detailed notice arrived.

its

portion

It is

unconscionable to permit Radford to maintain a position different from what he had his lawyers
represented t0 Seven J because

running to construct

more

details.

boundary

its

leaves Seven J Without a

way to

determine

When the time

half of the fence especially with the representation that there

starts

would be

Radford had already constructed one of his boundary fences away from any

line as

can be seen in

fence in pink with the

properties.

it

The

parties

Plaintiffs’ Exhibit

number 4 on
need

t0

it

46 where Radford completed portions 0f the

away from any boundary line between IDL and Seven

communicate

as t0

Where the fences are going

especially if fences are going t0 constructed ofﬂine as Radford proposed in
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t0

J

be erected,

Homer Basin.

Tr. pp.

262:20-264219. Thus, there was not proper notice and the doctrine of quasi estoppel prevents

Respondents from Claiming that the October

The Court

The Court made no

the fence.

Cattle,

also erred in awarding

property.

J properties.

D Exs. p.

It is

interest in the property

satisﬁed the notice requirement.

Mark Radford and Radford

Cattle,

LLC

for

$5,000 for the fence constructed between the Radford

undisputed that

is

t0

letter

between Mark Radford individually and Radford

distinction

108-1 14. There

2017

damage

LLC When it awarded Respondents

and Seven

17,

Mark Radford was

n0 evidence

owned by Mark Radford.

the buyer of the

in the record that

Thompson

Radford Cattle had any legal

Plaintiffs’ Exhibit 9 1 -A are the invoices

submitted for the cost 0f constructing the Seven J portion of the partition fence. The ﬁrst invoice
in that Exhibit

shows

the fence. There

is

that

it

did not

was Radford

n0 evidence

amount back to Radford
because

it

in the record that

land involved in this case.

court t0 award Radford Cattle any

Radford argues
true.

The

distinction

Cly.,

argument

that this

also an issue of standing

Canyon

damages

for the costs incurred

was

Mark Radford was

clearly

made

and standing

is

Cattle

such,

and

and paid for by Radford

waived because

it

at

was an
it

error

by the

trial

should not have

Cattle.

was not

in the testimony elicited

may be raised

it

raised below. That

from Radford. However,

is

not

this is

any time, including 0n appeal. Koch

v.

145 Idaho 158, 162, 177 P.3d 372, 376 (2008). Radford Cattle had n0 standing t0

section 35-103 because

is

As

in relation to the fence

claim damages for constructing a fence 0n property

Code

ever required t0 pay that

Radford Cattle could not make a claim under Idaho Code 35-103

Cattle.

own any 0f the

awarded any damages

Cattle that incurred $1,255 0f the cost 0f constructing

an “entity

distinct

Mark Radford. See Drug
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it

does not

from

its

own

member

it

did not

own and it

land adjoining land

0r

members” and

Testing Compliance Grp.,

is

could not enforce Idaho

owned by Seven

J.

Radford

not simply interchangeable with

LLC v. DOT Compliance Serv.,

161 Idaho

93, 106, 383 P.3d 1263, 1276 (2016). Thus,

it

was an

error t0

award damages

t0

Radford Cattle

under Idaho Code section 35-103.

The

d.

trial

court abused

its

discretion in

awarding attorney

fees

and

fees

0n

appeal.
If this

Court ﬁnds that the

trial

court erred 0n in ﬁnding that Idaho

or that proper notice had been given and the award of $5,000

award 0f attorney
its

fees should also be vacated

discretion in awarding fees

However, the

is

is

Code 35-103 applied

vacated in whole 0r in part, then

and the analysis of Whether the

court abused

trial

not necessary.

District Court also erred in determining the prevailing party

determining the award of attorney

fees.

The speciﬁc arguments 0n these

issues

and

were

in

fully

addressed in Appellants’ Brief and will not be restated here.

The Appellants should prevail 0n
0n appeal. There

entitled t0 fees

frivolously.

However,

is

if Radford

the appeal as stated herein.

n0 claim

As

such, Radford

that this appeal is frivolous 0r is being

does prevail 0n the issues related t0 Seven J 0n appeal, then

were awarded under Idaho Code 12-120(1) by the

be awarded against Seven

not

pursued

the attorney fees should be limited to the issues related to the boundary fence as that

issue that fees

is

District

was

the only

Court and should only

J.

Cross-Appeal

e.

The District Court did not err in determining that there was n0 overgrazing
and thus n0 basis for damages arising from the trespass 0f cattle.

Radford’s claim for trespass 0f cattle was based 0n overgrazing as stated in the Second

Amended

Complaint. R.

p. 115,

1]

74. Radford’s counsel phrased the claim as

allowing his “cattle t0 trespass and overgrazing” while examining Radford

8.

And Radford conﬁrmed that he
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sued

Van Orden

Van Orden

at trial.

Tr. p. 144:4-

for “overgrazing.” Tr. p. 160:17-19.

Counsel

for

Radford speciﬁcally told the District Court

that the “claim for

2017

is

overgrazing.” Tr. p.

24324-6. Radford argued explicitly in his closing arguments that “overgrazing”

that section

was

argument claims

20 1 7” and

that

Homer Basin.”

that

Van Orden’s

Van Orden was

p.

tries t0 shift the

However, Radford’s sole basis

by placing too many

cattle

Homer Basin

is

claim from a trespass claim to an unjust enrichment

for the unjust enrichment claim is that

a matter of trespass on the case at

Idaho

t0 alleged overgrazing. Mueller, 158

at

damage

is relates t0

Homer Basis was

Homer Basin”).

R. p.

to the property itself

merely attempted

t0 demonstrate that

was authorized by his

Van Orden had more AUMS

leases With IDL.

supervised were in the

Heath Hancock testiﬁed

Homer Basin Unit

every other

in the

that

to

who

Van Orden and both testiﬁed that
More

he or

IDL employees he

week and there was never any evidence 0f

Unit.

together,

and

could get through the fences around

importantly, Radford’s entire claim

Hancock

testiﬁed that

that the

Thompson counted

the cattle belonged to other than assuming they belonged

cattle

unsubstantiated belief that Radford had

He

Homer Basin unit than

overgrazing. Tr. p. 617224-618115; 628223-629zl7. Furthermore, Radford and

but did nothing to determine

due

213, 345 P.3d at 1003.

Radford never actually proved that his land was overgrazed 0r damaged in anyway.

cattle

in

and overgrazing the

overgrazed (“Van Orden has been unjustly enriched by overgrazing the
266. Thus, this

The Radford’s closing

262.

testimony establishes that “he overgrazed the

“trespassing

the issue as

R. p. 265. Radford only provided the law governing trespass but in his closing

argument and on appeal
claim.

Land and Overgrazing.” R.

entitled “Trespass t0

was

more

Van Orden’s

is

Homer Basin.

based on the number 0f AUMS and his

AUM’S than were permitted in the Homer Basin

leases

were amended

in

201

1,

and they were managed

AUMS were not set in stone but were managed based on the grass that was
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available and the health of the pastures and not

some

set formula. Substantial

evidence exists t0 demonstrate that there was no overgrazing 0r too

and competent

many AUMs.

Furthermore, Radford conﬂates the elements of unjust enrichment and trespass in order t0
try t0 demonstrate

an error on the part 0f the District Court. Trespass

is

a tort committed

when

a

party without permission interferes with another’s exclusive right of possession. Walter E.
Wilhite Revocable Living Tr.

v.

Nw. Yearly Meeting Pension Fund, 128 Idaho 539, 549, 916 P.2d

1264, 1274 (1996). Unjust enrichment involves a contract implied-in-law wherein the plaintiff

has conferred a beneﬁt 0n the defendant. Turcott

v.

Estate ofBates, 165 Idaho 183, 190, 443

P.3d 197, 204 (2019), reh'g denied (June 25, 2019). In

this case, there

evidence of a beneﬁt that was conferred by Radford t0

Van

that

Van Orden’s

cattle

damages

in the trespass

Orden. The District Court did ﬁnd

were improperly 0n Radford’s land but

Because there was n0 overgrazing there was n0 damage as

has been n0 allegation or

that

that there

was

was n0 overgrazing.

the sole basis for Radford’s

of cattle claim. Thus, there was no error and no basis for reversing the

denial of damages.

f.

The District Court correctly determined that a gate be installed Where the
pole fence intersects the “orange” road 0n the southern border 0f Radford’s
property.

An “easement owner has
0f the easement, so long as there

a right t0 remove obstructions unreasonably interfering with use

is

n0 breach 0f the peace.” Pioneer Irr.

Caldwell, 153 Idaho 593, 600, 288 P.3d 810, 817 (2012). Jay

Dist.

v.

City 0f

Van Orden requested in

Defendants’ Closing Brief that the pole fence across the “orange” road/easement 0n the southern

border be removed and replaced with a gate. The District Court found that Radford had conceded
that

Van Orden had the right t0

use the “orange road” as identiﬁed in Plaintiff’s Exhibit 50.R.

354-55. That ﬁnding has not been challenged.
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p.

Radford focuses on the

Ranch property. That

is

fact that the

IDL easement does

absolutely correct. But

Van Orden

not run over the

does not have t0 show a right to cross

over the Brockman Ranch. That issue was never before the Court. There

Brockman Ranch Will not permit Van Orden t0
case.

The

which

is

right t0 use the “orange” road arises

is

cross the property, but that

no evidence
is

not an issue in this

an easement granted by Radford’s predecessor in interest t0 the IDL. Def EX

moving

livestock t0 and

that the

from the Acquired Easement N0. AE800013,

Paragraph 5 0n page 3 of the Acquired Easement states that
egress,

Brockman

from the IDL’S lands and

it is

for the purpose

for other purposes.

6.

0f ingress and

The

District

Court

determined that Radford had placed a “pole” fence 0n the southern border 0f his property that
obstructs the “orange” road and that if allowed t0 obstruct the “orange” road at his border,

Radford would essentially cut off access agreed
p.

459—61. Thus, the pole fence

is

t0 in the

Acquired Easement N0. AE800013. R.

an improper obstruction 0f Van Orden’s easement rights and

should be removed. The District Court required Radford t0 construct a gate Where the pole fence
crosses the “orange” road. This

“An easement owner is
privileges granted

by

is

consistent with the law and the District Court’s ﬁndings that

entitled t0 relief upon a

the easement”

showing

that

property,

it

District

is

obstructed from exercising

and an “easement owner has the right

unreasonably interfering with the use 0f the easement.” R.

The

he

p.

t0

remove obstructions

372.

Court did not assert any jurisdiction over the owners 0f the neighboring

did not grant any easement rights over that property identiﬁed as the

Ranch, 0r make any determination that

Brockman Ranch property. R.

p. 35.

Van Orden has

The

Brockman

a right t0 use the “orange” road over the

District Court correctly held that the pole fence

was an

impermissible interference with the Acquired Easement Without imposing 0n the rights 0f any
non-parties.
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Radford refers to an interlocutory order entered in a separate case.
improper for the District Court in
decision in another case as

ﬁnder 0f fact.

“.
.

.it is

testimony.” Borah

Court in

this

v.

matter

it

this case to consider 0r

would supplant

It

would have been

use as precedent an interlocutory

the role of the District Court in this case as the

the province 0f the trial court t0

weigh conﬂicting evidence and

McCandless, 147 Idaho 73, 77, 205 P.3d 1209, 1213 (2009). The

is

not privy to the evidence that

was presented

in the other case

District

and any

consideration of another District court’s interlocutory order creates the risk that this case

would

be decided not 0n the evidence admitted herein but 0n evidence not even presented 0r evaluated

by the

District

Judge in

this case.

Radford

cites t0

no law or controlling authority

for considering

an interlocutory order entered by another judge in a separate lawsuit When determining the

and law

facts

after a court trial.

The scope 0f the Acquired Easement and

the rights 0f Van

Orden under

that

easement

Judge and there was substantial evidence in support of

where within the purview 0f the

District

the District Court’s ﬁndings that

Van Orden had an

ingress and egress easement and that the pole

fence 0n the southern border 0f Radford’s property impermissibly interfered with that easement

right.

IV.

CONCLUSION

Based on the forgoing the Appellants request

that the Idaho

Supreme Court hold

as

follows:

1.

The

District court erred in determining the

Respondents had standing

t0 bring a claim against

Jay Van Orden for damage t0 property When the Respondents did not own the property at the
time the damage occurred and pursued their claim based 0n an assignment from the prior
property owner.

2.

awarding damages for property damage When the damages were
based on testimony from an expert that testiﬁed that his opinions on damages calculations

The

District court erred in
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were preliminary opinions and were not offered t0 a reasonable degree 0f certainty in his
ﬁeld and where he stated that his calculations of damages were just a step above a guess.

.

There was insufﬁcient evidence to ﬁnd that the Seven

J

and Radford properties were

enclosed by a single, legal fence that warranted requiring Seven J t0 pay for half 0f a
partition fence under Idaho Code section 35-103.

.

The

awarding damages for a fence that was paid in part by Radford
Seven J because it did
not own the property adj acent t0 the Seven J property and there is no evidence Mark Radford
ever had to pay the amount invoiced to Radford Cattle, LLC.
District court erred in

Cattle,

.

LLC When Radford Cattle does not have a valid claim against

There was not sufﬁcient notice to Seven J as required by Idaho Code section 35-103 When a
letter that was sent stated that separate more detailed notice would be sent to Seven J.
Ranches,

.

The

Inc.

but there

District judge

is

n0 evidence

that

any such notice was

sent.

abused his discretion in determining that Respondent was the prevailing

party and that the fees awarded were reasonable.

Based on the above ﬁndings, the Idaho Supreme Court should vacate the judgment entered
against

Van Orden and Seven

J.

Respondents should not be awarded a monetary judgment

against either appellant 0r any attorney fees.

As

well, the District Court’s decision denying

requiring Radford to install a gate in the pole fence

damages

DATED this 3rd day of August, 2020.

/s/J.D.—Oborn
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by

cattle

and

0n the southern border of his property where

the pole fence intersects with the “orange” road should be upheld.

J.D.

for trespass

OBORN

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the 3rd day ofAugust, 2020,

I

electronically ﬁled the

foregoing with the Clerk 0f the Court using the Idaho I-Court E-File system and requested that a

Notice of Filing be sent to the following persons:

Lee Radford
Jon A. Stenquist
Robert

J.

Couch

& Latimer
350 Memorial Drive, Suite 300
Idaho Falls, ID 83402
lradford@parsonsbehle.com

Parsons Behle

istenquist@parsonsbehle.com

rcouch@parsonsbehle.com

W
J.D.
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OBORN

